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William R: Lloyd, Jr.
Small Business Advocate

HAND DELIVERED

James J. McNulty, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

AN T P 139

OFFICE OF SMALL BUSINESS ADVO A
Suite 1102, Commerce Building s
/300 North Second Street:
Harrisburg, Pennsylvania 17101
(717) 783-2525
(717) 783-2831(FAx)

December 28, 2007

Re:  Proposed Rulemaking Regarding Implementation of the Public Utility
Confidential Security Information Disclosure Protection Act '
Docket No. L.-00070185
Implementation of the Public Utility Confidential Securlty Information
Disclosure Protection Act »

Docket No. M-00072014

Dear Secretary McNulty:

| I am delivering for filing the original phis fifteen copies of the comments on behalf of the
Office of Small Business Advocate on the Proposed Rulemaking.

If you have any questions, please contact me.

Enclosure

Sincerely,

it B For X

"~ William R. Lloyd, Jr.
Small Business Advocate




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Proposed Rulemaking Regarding : Docket No. L-00070185
Implementation of the Public Utility '
Confidential Security Information

Disclosure Protection Act

Implementation of the Public Utility : Docket No. M-00072014
Confidential Security Information :
Disclosure Protection Act

COMMENTS ON BEHALF OF THE
OFFICE OF SMALL BUSINESS ADVOCATE
ON PROPOSED RULEMAKING ORDER

, .By Proposed Rulemaking Order entered September 4, 2007, the Pennsylvania

Public Utility Commission (“Commission”) sought cofnmcﬁts on proposed regu‘latilons to

implemeht the act of November 29, 2006 (P.L. 1435, No. 156), known as the Public
Utility Conﬁdential Security Information}DisClosure Protection Act. Ordering Paragraph.
5 specifies tﬁat comments are due within 30vdays of publication of the proposed
regu]atiéﬁs in‘the Pennsylvania Bulletin. That publication occurred 'oanecembker 8,
2007. Thé_ Office of Small Business ‘Advoca‘te (“OSBA”’) submits the following
comments in response to thét publication.

COMMENTS
§5.423. Orders to limit availability of propriétary information.
Act 156 is limited to “confidential security information” which is actﬁally filed

with the Commission or some other agéncy. Proposed Section 5.423(g) provides that

proposed Chapter 102 will govern challenges to the designation of such “confidential




sgcurity information” and requests to examine such information. Therefore, any}
challenge to a utility’s refusal to disclose information not filed with the Commission
presumably will be governed by Section 5.423(a)-(f).

The primary focus of existing Section 5.423 is oﬁ inforrﬁation which a ﬁtility. or -
other entity refuses to disclose because of competitive concerns. Avlthough disputes over
a refusal to disélose informétion for securi.ty reasons can probably be fit witﬁin thé
existing language of Section 5.423, a separate procedure for such disputés would likely
reduce the amount of, or at least simplify, future litigation. Therefdfe, the OSBA
recommends that Section 5.423 be amended to include explipit language regarding the |
adjudication of disputes when a utility refuses to disclosé information for se_c:j.irity féason_s _ |

and that information is not filed with the Commission.

§102.4. Challengey procedilres to confidentiality designation.

1. Challenges by Statutory Advocétes

Proposed Section 102.4(a) provides a procedure for “a member of the publicother
than a statutory advocate” to challenge the designation of particular informatién as
,“‘conﬁdential security information.” - Although proposed Section 102.4(f) addressés ‘the
OSBA and the othér statutory advocates, proposed Section 102.4(f) does not either épell :
out a procedure by which a statutory advocate may challenge such a desi ghation or
indicate that a statutory advocate may follow the procedure spelled out in proposed

Section 102.4(a) to challenge such a designation.




Accordingly, the OSBA recommends fhat proposed}Sev:ction 102.4 be amended to
provide a specific procedure by which a statutory advocate may challenge a utility’s
desi ‘gn’at.ion of particular information as “confidential security information.”
2. ‘Disputes over “need’5 for access to “confidential security information”i
Proposed Section 102.4(f) prov‘ides for access to “confidential security
'i‘nformation” By the OSBA and the other statutory advocates. To obtain aécess, a
statutory advocate must “‘provide the public utility with a justification for the need of the
.information o0 (emphasis added) However, proposed Section 102.4(f) does not spell
out a procedure for resolving a dispute between. a statutory advocate and a utility over
whether there actually is a “need” for the statutory advocate to have access to particular
“chﬁ_déntial security information.” .
In contrast, proposed Section 102.4(a) does provide a procedure for “a member of
the publié other than a statutory advocate” to cha]lenge a utility’s denial of access to such
information. | |
‘Accordingly, the OSBA recommends that proposed Section 102.4 be amended to
provide a speciﬁc procedure for a sta‘tutory,avldvocate to .resolve disputes with a utility
over whether the statutory advocate has a “need” for access to particular “conﬁ'denfia]
security information.”
| 3. Applicability to consultants
Proposed Section 102.4(f) provides for “[a]uthorized individuals . . . employed by
the statutory advocates” (emphasis added) to obtain “access to confidential sécurity

infbrmation ....” Although the OSBA’s attorneys are employees, the OSBA’s

consultants/expert witnesses are independent contractors.




Accordingly, the OSBA recommends that proposed Section 102.4(f) be amended -
to include independent contractors of the statutory advocates among the “individuals”
authorized to obtain access to “confidential security information” upon execution of an

appropriate confidentiality agreement. -

 CONCLUSION
The OSBA respectfully requests that the Commission revise the pfop‘osed'
regulations to incbrporate the foregoing recommended changes.

‘Respectfully submitted,

Ul f@v %

William R. Lloyd, Jr.
Small Business Advocate
Attorney 1.D. No. 16452

Office of Small Business Advocate
Suite 1102, Commerce Building -
300 North Second Street
Harrisburg, PA 17101

(717) 783-2525

Dated: December 28, 2007,




